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APPENDIX C



I, Howard G. Bill, hereby declare under penalty of perjury

under the laws of the unit.d stat.s of Am.rica that the tacts

recit.d below are true and correct:

1. I aa President of Mi.sissippi Valley Broadcasters, Inc.

(hereafter Mi••i.sippi Vall.y) an applicant for authority to

construct and operate a new PM broadcast station on Chann.l 292C3

(106.3 aHz) at La Cros.e, Wiscon.in (Fil. No. BPH-910118MA).

2. Mi••i ••ippi Valley has ent.red into a Merger Aqr....nt

with Broadcast Properties of La Cros.e, Inc. (hereafter Broadca.t

Properties) and TooM, Inc. (hereafter TeOM) looking toward a .erg.r

of interest., the dis.issal of the applications of Broadcast

Properties and TooM and the grant of the application of Mississippi

Valley.

3. The purpo.e of this Declaration is to .et forth a full

explanation and justification of the consideration exchanged in the

Merger Agr_ent. I am the sale own at Missi.sippi Valley. Onder

the Merger Aqr....nt, I will as.ign a 1/3 interest in Mi.sis.ippi

Valley to TCOK and a 1/3 intere.t in Mis.i••ippi Valley to

Broadcaat Propertie., ao that TCOM, Broadca.t properties and I will

each have an equal intereat in the corporation. I will also cau••

the By-Law. ot th. corporation to be ...nded to provide for a Board

of Directors coaprised of three JMJIber., one ..Jaber to be appointed

by TeoH, one IlUlber to be appointed by Broadcaat Properties and one

...ber to be appointed by... As sale pre••nt director ot

Missis.ippi Valley, I will alao elect Patricia A. TUrner (a TOOK

princiPal) as Chairman at the Board ot Director. and Vice Pre.ident
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of Mississippi Valley and Philip Kelly (a Broadcast Properti••

principal) as secretary and Trea.urer of Mississippi Valley. In

sum, und.r the Merger Agreement, TooM, Broadcast Properties and I

will have equal ownership inter.sts and, through the Board of

Dir.ctors, .qual managament authority.

4. Under the M.rger Aqr....nt, TCOM, Broadcast Properti••

and I each agre. to share equally in the costs associated with the

construction and initial (thre. aonth.) operation of the Channel

292C3 station. Thi. will be accoJq)li.hed by debt financing, equity

financing or a cOllbination of both. If required by a lending

institution, TCOM and its principal., Broadcast properties and it.

principals and I .hall jointly and ••v.rally quarant.e repaYllent of

the loan.

5. Und.r the M.rg.r Aqr....nt, TCOM and Broadcast Properti_

will not rec.iv. any aon.tary consid.ration for the dismi••al of

th.ir r ••pectiv. application.. In the .v.nt, however, that any of

the parti •• Cincluding m.) i. unable to ...t a capital call for

equity financing- in the amount. d••cribed in the M.rg.r Aqr....nt,

Mi••i ••ippi Vall.y will have the option to acquire the share. of

the non-e::ontributing .harehold.r in con.ideration for Ca) it.

capital co.t. pr.viously ..d. and (b) an aJIOunt equal to the

application expens.s of the non-contributing samber but not to

exc••d $10,000. In addition, after the station co...nc.s prograa

t ••t., the thr.e own.r. will have the right to put their sbare. to

Mi••is.ippi Vall.y during a 180 day period for an ..aunt .qual to

Ca) their application exp.n••• but not to exceecl $10,000, Cb) their
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capital contributions previously made, and (c) an amount equal to

the tair market value of their respective interests but not to

exceed $25,000. In substance then, it a shareholder decided not to

provide equity capital to the corporation, he could recoup hi.

invest.ent in his application (with a $10,000 cap) and hi.

inve.taent in Kis.issippi Valley. In addition, atter the station

goes on the air, any shareholder could for a brief period it he so

cho.e to recoup his investment in his application (with a $10,000

cap) and in Kis.is.ippi Valley and be paid fair market value for

his interest in Kissi.sippi Valley with a cap ot $25,000.

6. In sua, it is the intention ot the parties to enter into

a~ tide .erger and to share equally in the risk and reward. of

the bu.ines. venture. Under the Merger Agree_nt, no party is

guaranteed any PaYment regardless of the outco.e of the busine••

venture.

LfttiExecuted this day of May, 1992.
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I, Virginia L. Davidson, a ••cretary in the law ottice. of

Gardner, Carton , Dougla., do her.by certify that true copi•• of

the foregoing "JOINT REQUEST FOR APPROVAL OF AGREEMENT" were .ent

May 5, 1992, by first-cla•• United stat•• aail, po.tage prepaid, or

a. indicated by hand to the following:

Honorabl. Joseph P. Gonzal.z
Adaini.trative Law JUdge
F.d.ral Communication. ca.ai••ion
2000 L Street, N.W., Roo. 221
Wa.hington, D.C. 20554

(By Hand)

Larry Miller, E.quire
Ma.. Media Bureau
Federal Communication. Co.-i••ion
2025 M Street, N.W., Room 7212
wa.hington, D.C. 20554

(By Hand)

Chi.t, Data Management Statt
Audio Services Division
Ma.. Media Bureau
Federal Communications Co.-i••ion
1919 M Str.et, N.W., Roo. 350
Washington, D.C. 20554

(By Hand)

Stanl.y G. Em.rt, Jr., Bsquire
Bryc. , bert
Post Oftice Box 52225
Knoxville, T.nne.... 37950-2225

Christopher J. ReYnolds, Esquir.
Post Ottice Box 2809
Prince Frederick, Maryland 20678
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HEAltING DESIGNATJON ORDO

By the Chief. Audio Services Division:
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ing specific standards. Since Broadcasters and TCOM
failed to indicate how workers enpged in maintenance
and repair on the tower would be protected from expo
sure to levels exceeding the ANSI guidelines. the ap
plicants will be required to submit the environmental
impact information described in 47 C.F.R. § 1.1311. See
g~ntrally OST Bulletin No. 65, supra, at 28. Accordingly,
Broadcasters and TCOM will be required to file, within
30 days of the release of this Order, an EA with the
presidinl Administrative Law Judp. In addition, a copy
shall be filed with the Chief, Audio Services Division,
who will then proceed reprdinl this matter in accor
dance with the provisions of 47 C.F.R. § 1.1308. Accord·
ingly, the comp.rative phase of the case will be allowed to
begin before the environmental phase is completed. Stt
Goldtll Sua" Broadcasling Corp., 71 FCC 2d 229 (1979).
rtCO,.. dtllitd sub 110m. Old Putblo Broadcasling Corp., 83
FCC 2d 337 (1980). In the event the Mass Media Bureau
determines, based on its analysis of the Environmental
Assessments, that the proposal will not have a significant
impact upon the quality of the human environment, the
continpnt environmental issue shall be deleted, and the
presidinl judp shall thereafter not consider the envi
ronmental effects of the respective proposals. S,t 47
C.F.R. § 1.1308(d).

3. FAA. Since no determination has been received from
the Federal Aviation Administration as to whether the
antenna proposed by TCOM would constitute a hazard to
air naviption, an issue with respect thereto will be in·
cluded and the F.A.A. made a party to the proceeding.

4. Divtsliu4n. La Crosse is the licensee of WLXR(FM),
La Crosse, Wisconsin. La Crosse has stated that it will
divest WLXR (FM) in the event of ....nt of the referenced
application. Accordinpy, in the event of grant of its ap
plication, La Crosse will be required to divest WLXR(FM)
prior to the commencement of procram test authority.

5. tau-Filed AmtlldMtlll. Broadcasten petitioned for
leave to amend its application on AprilS. 1991 and
February 25, 1992. The accompanying amendments were
filed .fter April 4, 1991, the last d.te for filing minor
amendments as of right. Under Section 1.65 of the Com·
mission's Rules, the amendments are accepted for filing.
However, .n applicant m.y not improve its comparative
position after the time for filine amendments as of rilht
has paued. Therefore, any comparative advantap result·
inl from the amendments will be disallowed.

6. C0MP«rfUivt Covt,a~. Data submitted by the ap
plicants indicate there would be a si,nificant difference in
the size of the populations which would receive service
from the proposlils. Consequently, the areas and popula·
tions which would receive FM service of 1 mV/m or
creater intensity, topther with the .vailability of other
primary .ural services in such areas, will be considered
under the st.ndard compar.tive issue for the purpose of
determininl whether a comparative preference should ac
crue to any of the .pplicants.

7. COllclluioll. Except as may be indicated by any issues
specified below, the applicants are qualified to construct
and operate as proposed. Since the proposals are mutually
exclusive, they must be desicnated for harin, in a con
solidated proceedinlon the issues specified below.
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1. The Commission has before it the .bove-eaptioned
mutually exclusive applications for • new FM station. I

2. ElivirONMIII4l. Our enlineerinl study based upon
OST Bulletin No. 65, October. 1985 entitled "Evaluatinl
Compliance with Specific Guidelines for Human Expo
sure to Radiofrequency Radiation" reveals that neither
Broadcasten nor TCOM addressed the matter of how they
would protect warken on their respective towers from RF
radiation exposure. Set 47 C.F.R. I 1.l307(b). Conse
quently, we are concerned that Broadcasten and TCOM
m.y have failed to comply with the environmental cri
teri. set forth in the R,pon ad Or., in GEN Docket
No. 79-163, 51 Fed. ReI- 14999 (April 12, 1986). Stt also
Public NOlict entitled "Further Guidance for Broadcasters
Reprdinl Radiofrequenc:y Radiation and the Environ
ment" (released January 28, 1986). Under the rules, .p
plicants must determine whether their proposals would
have • si&nificant environment.I effect under the criteria
set out in 47 C.F.R. I 1.1307. If the application is deter
mined to be subject to environmental processinl under
the 47 C.F.R. I 1.1307 criteria, the applicant must then
submit an Environmental Assessment (EA) containinl the
information delineated in 47 C.F.R. I 1.1311. 47 C.F.R. I
1.1307(b) states that an EA must be prepared if the pro
posed operation would cause exposure to workers exceed-

I A competinl application (File No. BPH-910122MB). flied by
John H. White, WIS dismissed for failun to pay a required fee.

An appeal of the disml. has Nen filed with. and is currently
pendinl befon, the CommiBion's Ofllce of Manlaina Director.
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8. ACCORDINGLY, IT IS ORDERED. That, pursuant
to Section 309(e) of the Communications Act of 1934, as
amended, the applications ARE DESIGNATED FOR
HEARING IN A CONSOLIDATED PROCEEDING, at a
time and place to be specified in a subsequent Order.
upon the followinl issues:

1. If a final environmental impact statement is is
sued with respect to Broadcasters or TCOM in
which it is concluded that the proposed facility is
likely to have an adverse effect on the quality of the
environment, to determine whether the proposal is
consistent with the National Environmental Policy
Act. as implemented by 47 C.F.R. II 1.1301- 1319.

2. To determine whether there is a reasonable pos
sibility that the tower heilht and location proposed
by TCOM would constitute a hazard to air navip
tion.

3. To determine which of the proposals would, on a
comparative basis, best serve the public interest.

4. To determine, in lilht of the evidence adduced
pursuant to the specified issues, which of the ap
plications should be cranted, if any.

9. IT IS FURTHER ORDERED, That in accordance
with paragraph 2 hereinabove, Broadcasters and TCOM
shan submit the environmental assessments required by
47 C.F.R. § 1.1311 to the presidins Administrative Law
JudlC within 30 days of the release of this Order, with a
copy to the Chief, Audio Services Division.

10. IT [S FURTHER ORDERED, That the Federal
Aviation Administration [S MADE A PARTY to this
proceeding with respect to the air hazard issue only.

11. [T [S FURTHER ORDERED, That in the event of
grant of La Crosse's application, La Crosse will be ordered
to divest Station WLXR(FM) prior to the commencement
of procram test authority.

12. [T [S FURTHER ORDERED, That the petitions for
leave to amend filed by Broadcasters ARE GRANTED
and the corresponding April S, 1991 and February 2S,
1992 amendments ARE ACCEPTED to the extent in
dicated in paragraph 6 above.,

13. IT [S FURTHER ORDERED, That a copy of each
document filed in this proceedin, subsequent to the date
of adoption of this Order shall be served on the counsel
of record in the Hearinl Branch appearin, on behalf of
the Chief, Mass Media Bureau. Parties may inquire as to
the identity of the counsel of record by callin, the Hear
ing Branch at (202) 632-6402. Such service shall be ad
dressed to the named counsel of record, Hearins Branch,
Enforcement Division, Mass Media Bureau, Federal Com
munications Commission, 2025 M Street, N.W., Suite
7212, Washinaton, D.C. 20554. Additionally, a copy of
each amendment filed in this proceedin, subsequent to
the date of adoption of this Order shall also be served on
the Chief, Data ManalCment Staff, Audio Services Di
vision, Mass Media Bureau, Federal Communications
Commission, Room 350, 1919 M Street, N.W., Washinl
ton, D.C. 20554.

14. IT [S FURTHER ORDERED, That, to avail them
selves of the opportunity to be heard, the Ippticants and
any party respondent herein Shill, pursuant io Section
1.221(c) of the Commission's Rules, in person or by
attorney, within 20 days of the mailinl of this Order, file

2

with Ihe Commission, in triplicate, a written appearance
stating an intention to appear on the date fixed for hear
inl and to present evidence on the issues specified in this
Order. Pursuant to Section 1.325(c) of the Commission's
Rules, within five days after the date established for filing
notices of appearance, the applicants shall serve upon the
other parties that have filed notices of appearance the
materials listed in: (a) the Standard Document Production
Order (see Section l.325(c)(l) of the Rules); and (b) Ihe
Standardized Intelration Statement (see Section
l.325(c)(2) of the Rules), which must also be filed with
the presiding officer. Failure to so serve the required
materials may constitute a failure to prosecute, resulting
in dismissal of the application. See gtll".Uy PropostJJs to
Reform the Commission's Comparative Hearin, Process
(Report and Order in Gen. Doc. ~264), 6 FCC Rcd 157,
160-1, 166, 168 (1990), E"atum, 6 FCC Red 3472 (1991),
rte01l. granted in paTl, 6 FCC Red 3403 (1991).

IS. IT IS FURTHER ORDERED, That the applicants
herein shall, pursuant to Section 311(a)(2) of the Com
munications Act of 1934. as amended, and Section
73.3594 of the Commission's Rules, give notice of the
hearinl within the time and in the manner prescribed in
such Rule, and shall advise the Commission of the pub
lication of such notice as required by Section 73.3594(,)
of the Rules.
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W. Ju Gay, Assistant Chief
Audio Services Division
Mass Media Bureau


